Climate Risk Management 13 (2016) 103-111

Contents lists available at ScienceDirect

Climate Risk Management

journal homepage: www.elsevier.com/locate/crm

“Climate change damages”, conceptualization of a legal notion @Cmssmrk
with regard to reparation under international law

Noémie Rachel Kugler *"*, Pilar Moraga Sariego >

2 Centre d’Etudes et de Recherches Internationales et Communautaires, UMR CNRS 7318 - Aix-Marseille Université, Espace CASSIN, 3, Avenue Robert
Schuman, 13628 Aix-en-Provence CEDEX 1, France

b Centro de Ciencia del Clima y la Resiliencia (Center for Climate and Resilience Research) - (CR)2, DGF - Universidad de Chile, Blanco Encalada 2002,
4° piso, Santiago de Chile, Chile

¢Solar Energy Research Center (SERC Chile), Centro de Energia, Avenidad Tupper 2007, 4° piso, Santiago de Chile, Chile

d Centro de Derecho Ambiental, Facultad de Derecho — Universidad de Chile, Pio Nono 1, 4° piso, Providencia, Santiago de Chile, Chile

ARTICLE INFO ABSTRACT
Article history: The damages related to climate change are a concerning issue for the international commu-
Received 26 September 2015 nity, as no country will escape the impacts of climate change. Indeed, it is a preoccupation

Revised 1 April 2016
Accepted 16 June 2016
Available online 20 June 2016

for the countries (mostly vulnerable) that will suffer those damages, but also for the States
that emitted greenhouse gases which fear to have to repair them. That's why the interna-
tional negotiation related to the climate regime use the ambiguous term “loss and damage”
to design the impacts related to climate change.

The purpose of this article is to know if the term “loss and damage” is a useful one in
view of reparation under international law or if it is necessary to conceptualize the
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Climate change “climate change damage” notion employed by the doctrine. More precisely, the central
Reparation question is the following: why is it necessary to conceptualize the “climate change
International law damage” notion?

Even though “loss and damage” could formally be a legal concept, it is substantially
useless with regard to reparation under international law because it is too ambiguous.
Therefore, we judged necessary to clarify the concept of “climate change damage”
used by the doctrine but that unfortunately defines it insufficiently. Indeed, it could be
useful for the doctrine but also for the lawyers of vulnerable countries and the judges to
dispose of a legal notion in order to consider the reparation of the damages related to
climate change under international law. Consequently, we propose in this article a
definition of climate change damage that could be useful with regard to reparation under
international law.
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0. Introduction

“Maybe it is true that words hide from us more the invisible things than they reveal of the visible ones'” wrote Albert
Camus. This is particularly true of the notion of “climate change damage”. What does the “climate change damage” notion mean
and may it lead to legal consequences?

Before contemplating the notion of “climate change damage”, it is necessary to clarify the terminologies that constitute
this concept, which are “climate change” and “damage”. Firstly, the term “climate change” is defined, in the article 1 of the
United Nations Framework Convention on Climate Change (UNFCCC), as “a change of climate which is attributed directly or
indirectly to human activity that alters the composition of the global atmosphere and which is in addition to natural climate
variability observed over comparable time periods”.> The UNFCCC established the climate regime in 1992 which primarily
aimed to mitigate greenhouse gases in order to avoid the impacts of climate change. Despite mitigation efforts, climate change
has had and will continue to have impacts, necessitating a focus on adaptation. From adapting to the impacts of climate change,
the discourse at the international level and more particularly the Conference of the Parties (COP) has begun to consider the “loss
and damage”. “Loss and damage” is not mentioned in the UNFCCC or the Kyoto Protocol but is used by the COP and defined, in
an informal document of the Subsidiary Body for Implementation, as “the actual and/or potential manifestation of impacts asso-
ciated with climate change in developing countries that negatively affect human and natural systems”.? This definition is really
different from the definition of “damage” in international law, that it is necessary to understand before focusing on “climate
change damage”. Therefore, secondly, it seems that classic Roman law - the root of continental European (civil) law - did
not contain a general concept of damage, but rather factual situations differentiated by the actual nature of the harm.* The gen-
eral concept of damage appeared more recently in the Justinian Code and especially in the common Roman law of the Middle
Ages.® Despite the tendency to formulate a general concept of damage in civil codifications, the concept has taken shape in two
different forms.® In legal systems in which only anti-juridical damage is redressed, injury of a subjective right is generally
required in order to obtain compensation.” In contrast, in a broader definition that dates back to “las Siete Partidas” (the
Seven-Part Code), damage is defined as every “detriment, harm or injury suffered in the heritage or the person because of
the fault or wrongdoing of someone else”.® In international law, and more particularly according to the International Law Com-
mission (ILC), “injury includes any damage, whether material or moral, caused by the internationally wrongful act of a State”.’
However, these definitions alone do not enable us to understand the entire scope of the concept of “climate change damage”.
And as the lecturer might have reasonably noticed, “climate change damage” is not the notion used within the international
negotiations related to climate change but it is “loss and damage”.

If “loss and damage” is the notion used within the climate regime, why write an article about the “climate change dam-
age” term that does not appear in the UNFCCC and other legal instruments? The main reason is that damages related to cli-
mate change are an issue of growing importance for the international community, as no country will escape the impacts of
climate change'® and there are not legal solutions associated to “loss and damage” for the moment. To illustrate this idea, in the
Paris agreement, adopted during the COP 21 in December 2015, it is specifically written that “loss and damage” does not involve
or provide a basis for any liability or compensation.'’ In the meanwhile, research suggests that the limits of adaptation are

1 Authors’ translation of the French quote by Albert Camus “Il est vrai peut-étre que les mots nous cachent davantage les choses invisibles qu'ils ne nous
révelent les visibles”.
United Nations (1992, art. 1, p. 3).
Subsidiary Body for Implementation (2012b, § 2).
Barros (2006, p. 219).
Barros (2006, p. 219).
Barros (2006, p. 220).
Barros (2006, p. 220).
Barros (2006, p. 220).
International Law Commission (2001, art. 31 al. 2, p. 91).
UNEP Global Environmental Alert Service (2014, p. 1) and IPCC (2014a,b).
1 Conference of the Parties (2015, § 51, p. 8).
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already being exceeded in many societies,'> which could result in “escalating losses or require transformational change”.!®
Moreover, according to a study realized by the non-governmental organization Action Aid, even in a successful mitigation sce-
nario and after adaptation action has been taken, the mean costs of impacts between 2000 and 2200 will have been reduced by
only 33% compared with a business-as-usual scenario, still leaving US$275 trillion of remaining cumulative impacts over the
period 2000-2200."* Furthermore, the Intergovernmental Panel on Climate Change (IPCC) indicates that the existing incomplete
estimates of global annual economic losses for warming of ~2.5 °C above pre-industrial levels are 0.2-2.0% of income.'® Finally,
arecent study estimates that climate change reduces projected global output by 23% in 2100 relative to a world without climate
change.'® Consequently, lawyers, judges, vulnerable States to climate change might be interested in having a legal concept, such
as “climate change damage”, to find legal solutions for the reparation of those damages under international law.

Therefore, the central question is the following: why is it necessary to conceptualize the “climate change damage”
notion? According to us, it is necessary to conceptualize the “climate change damage” notion understood as a reparable dam-
age under international law for two reasons: first, the “loss and damage” concept seems unsatisfactory with regard to legal
reparation (Part 1) and, second, the doctrine insufficiently defines “climate change damage” in view of reparation under
international law (Part 2).

1. An unsatisfactory concept of “loss and damage with regard to legal reparation

The conceptualization of the “climate change damage” notion, in order to permit the application of a legal regime, is jus-
tified only if “loss and damage”, the notion used by the Conference of the Parties (COP), is unsatisfactory with regard to this
purpose. In this respect, formally, “loss and damage” could be considered a legal concept (1.1); however, substantially, it is
unsuitable for the application of the international legal regime (1.2).

1.1. “Loss and damage”, formally a doubtful legal concept

The conceptualization of “climate change damage”, as a legal notion in order to be able to apply it a legal regime, makes
only sense if the “loss and damage” term is not considered as a legal concept. Therefore, it is necessary to identify if “loss and
damage” is formally a legal concept. To do so, we will determine in which instruments “loss and damage” is mentioned, and
then resolve if those instruments are legal ones.

First of all, in relation to the mentions of the “loss and damage” notion, it should be highlighted that it is cited neither in
the UNFCCC nor in the Kyoto Protocol, even though it is a term which pre-dates the current climate regime given that it
appeared in the context of the climate treaty negotiations. Indeed, in 1991, in negotiations of the UNFCCC itself, more pre-
cisely at the fourth session of the Intergovernmental Negotiation Committee, the Alliance of Small Island States (AOSIS) pro-
posed the establishment of an international insurance pool as a “collective loss-sharing scheme”!” to “compensate the most
vulnerable small island and low-lying coastal developing countries for loss and damage arising from sea level rise”.'® However,
“loss and damage” did not crystallize in the text of the UNFCCC. Given that the UNFCCC and the Kyoto Protocol traditionally
constitute the climate regime,'? it could be deduced that “loss and damage” is not a legal concept as it is not mentioned in those
legal instruments.

However, “loss and damage” is used in the COP’s decisions and has quite a long pedigree in international climate nego-
tiations.?° Indeed, during the COP 13 in Bali in 2007, as part of efforts to negotiate the post-Kyoto climate regime, Parties agreed
to address enhanced action on adaptation considering disaster reduction strategies and means to address loss and damage asso-
ciated with climate change impacts in developing countries that are particularly vulnerable to the adverse effects of climate
change.?! At COP 14, AOSIS advanced a proposal for a “Multi-Window Mechanism” to address loss and damage.?? However,
it was not taken up by the Parties to the UNFCCC either in 2008, or in 2012 after it was re-tabled as a submission.”*> Then,
at COP 16 in Cancun, a work programme was established to consider approaches to address loss and damage from the impacts
of climate change.?* At COP 18, in Doha, in 2012, Parties decided to establish institutional arrangements to improve
understanding, strengthen coordination and enhance action and support, to be able to address loss and damage at COP 19.%°
In addition, Parties identified national actions and further work - including research - that could help developing countries

12 UNEP Global Environmental Alert Service (2014, p. 2) and Warner et al. (2012).
UNEP Global Environmental Alert Service (2014, p. 2) and Dow et al. (2013).
Action Aid (2010, p. 11).

IPCC (2014b, p. 73).

Burke et al. (2015, p. 238).

Mace and Schaeffer (2013, p. 3).

INC (1991, p. 2) and INC (1992, p. 126-127).

19 Urrutia (2010, p. 603).

20 Burns (2015, p. 5).

Conference of the Parties (2008, § 1(c)(iii), p. 4).
Alliance of Small Islands States (2008).
Verheyen (2012, p. 4).

Conference of the Parties (2011, § 26, p. 6).
UNEP Global Environmental Alert Service (2014, p. 2) and Conference of the Parties (2013, pp. 22-23).
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address loss and damage.?® In 2013, at COP 19, the Warsaw international mechanism for loss and damage (WIM) was created to
address loss and damage.?’ The first function of the WIM is to enhance knowledge and understanding of approaches to address
loss and damage, strengthen dialogue, coordination and coherence among relevant stakeholders and enhance action and sup-
port to address loss and damage.”® Consequently, it is clear that the notion “loss and damage” is frequently used in COP’s
decisions.

Nevertheless, can COP’s decisions be considered legal instruments? The legal status of the COP’s decision constitutes a
debate among the doctrine, in which we will not enter because the purpose of this article is the conceptualization of “climate
change damage” and not the status of COP’s decisions. However, according to Urrutia, the legal status of the Parties’ deci-
sions, that in principle are not obligatory, is pretty much debated, and its qualification depends on each decision, knowing
that in practice [the Parties’ decisions] operate most of the time de facto as obligatory.>® Consequently, if we consider the
COP’s decisions as obligatory legal instruments, the simple fact that they mention “loss and damage” - even though they do
not define it - makes this term a useful one in view of reparation under international law. In this case, the creation of the notion
“climate change damage”, understood as a legal concept and more precisely a reparable damage in international law, would be
useless. However, is it possible to identify “loss and damage” as a useful legal concept substantially? (1.2)

1.2. “Loss and damage”, substantively an unsuitable concept with regard to the application of a legal regime

The conceptualization of “climate change damage” is only justified if “loss and damage”, formally considered as a legal
concept, does not permit reparation from a legal point of view regarding its content. Therefore, we will now focus on the
definition of “loss and damage”.

As mentioned previously, “loss and damage” is not defined by the COP’s decisions. Only the Subsidiary Body for Imple-
mentation (SBI), in an informal document, proposes a definition of “loss and damage” understood as “the actual and/or
potential manifestation of impacts associated with climate change in developing countries that negatively affect human
and natural systems”.>? Several issues emerge from this definition. First, it refers to “impacts” and not “damage” or “injury”
- which is the terminology used by the International Law Commission.?' All activities generate impacts, but not all of them
are damages under international law. Second, the definition of “loss and damage” indicates that only developing countries
are the ones suffering such impacts. In this regard, first of all, it is necessary to mention that all the countries are going to
be affected by climate change, even though developing countries might be more affected than developed countries. Then, in
international law, there is no differentiation between subjects to define damage. The only valid criterion to identify a reparable
damage is the internationally protected interest of the subject,>? not the subject itself. Finally, loss and damage is composed by
two notions with opposed meaning. Indeed, “loss” is defined as “negative impacts in relation to which reparation or restoration
is impossible, such as loss of freshwater resources” whereas “damage” means “negative impacts in relation to which reparation
or restoration is possible, such as windstorm damage to the roof of a building, or damage to a coastal mangrove forest as a result
of coastal surges”.>> Is it not a paradox to have a concept of “loss and damage” composed of two terms with opposite meanings?
Moreover, there are no legal or financial consequences attached to the concepts of loss and of damage taken separately.
Why then invent two different definitions? This makes the schizophrenic notion of “loss and damage” even more unclear.
Has this been done to deliberately avoid having a clear legal concept whose implications for State liability can be readily
ascertained?

Additionally, loss and damage seems to be more a technical and scientific notion than a legal one. Indeed, it is useful to
point out that loss and damage emanating from climate change impacts can be economic in nature, such as loss of income or
damage to property and assets, and non-economic, which include the cultural, social and mental impacts of climate change,
as well as the loss of biodiversity and ecosystem services, amongst others.>* Furthermore, the SBI states that “loss and damage
refers to impacts on human systems, which are often channelled through the negative impacts of climate change on natural
systems (for example, sea level rise and glacial melt result from climate change stimuli, and these shifts in natural systems
in turn result in loss and damage in human systems, such as loss of habitable land or freshwater)”.>> Likewise, it has indicated
that loss and damage includes the effects of the full range of climate change related impacts, from increasing (in number and
intensity) extreme weather events to slow onset events and combinations of the two.?® Finally, it has a temporal dimension in
the sense that “loss and damage is reflected in historical and present (observed and occurring) manifestations of climate change,
but the concept also includes potential future loss and damage, the forecasting of which relies on assumptions of parameters

26 UNEP Global Environmental Alert Service (2014, p. 2).
27 Conference of the Parties (2014).
28 UNEP Global Environmental Alert Service (2014, p. 2) and Conference of the Parties (2014, pp. 6-7).
29 Urrutia (2010, p. 603).
30 Subsidiary Body for Implementation (2012b, § 2).
31 According to the International Law Commission (ILC), in article 31 of the Draft Articles on the Responsibility of States for Internationally Wrongful Acts of
2001, “injury includes any damage, whether material or moral, caused by the internationally wrongful act of a State”.
32 Bollecker-Stern (1973, p. 18).
33 Subsidiary Body for Implementation (2012b, § 2, p. 3).
4 UNEP Global Environmental Alert Service (2014, p. 1) and Morrissey and Oliver-Smith (2013).
35 Subsidiary Body for Implementation (2012b, § 12, p. 5).
36 Subsidiary Body for Implementation (2012b, § 9, p. 4).
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such as emissions, vulnerability and the exposure variables of the affected human (or natural) system”.” Consequently, it seems
complicated to contemplate “loss and damage” as a legal concept useful in case of reparation, knowing, besides that the United
States insisted in having the following sentence written in the Paris Agreement adopted at COP 21 in 2015: “loss and damage”
does not involve or provide a basis for any liability or compensation.®®

Moreover, there are some divergences concerning the definition of “loss and damage”. Indeed, the SBI, “at its thirty-fifth
session, invited Parties, relevant organizations and other stakeholders to submit to the secretariat, by 17 September 2012
views and information on the possible elements to be included in the recommendations on loss and damage in accordance
with decision 1/CP.16”.>° Therefore, “several meeting participants“® considered that loss and damage refers to the residual
impacts that mitigation and adaptation actions are not able to prevent, while some others*' viewed loss and damage as part
of the spectrum of the adverse effects of climate change that adaptation efforts can address”.*> However, “there was broad con-
sensus that the extent of loss and damage is dependent upon the levels of mitigation of greenhouse gas emissions and adap-
tation to the adverse effects of climate change”.*?

Furthermore, the doctrine also has divergent definitions of “loss and damage”. Indeed, according to some authors, Mizan
et al,, loss and damage are “those impacts of CC that will neither be mitigated nor adapted to”.** However, Verheyen estab-
lishes three types of loss and damage: avoided, unavoided and unavoidable.*> Avoided loss and damage is used to characterize
the impacts of climate change that are avoided by mitigation and adaptation.’® Unavoided loss and damage could have been
avoided, but has not been avoided because of inadequate mitigation and adaptation efforts.*” Consequently, the more successful
mitigation and adaptation efforts are, the less loss and damage will be incurred.*® Lastly, there is some loss and damage that is
unavoidable no matter how ambitious mitigation and adaptation efforts are.*” Therefore, the definition given by Mizan et al.
would correspond only to the definition of unavoidable loss and damage given by Verheyen, letting aside the avoided and una-
voided loss and damage. In consequence, the doctrine does not seem to agree on the definition of loss and damage, making this
term even more obscure and less appropriate for the reparation of damages related to climate change.

To conclude, the definition of “loss and damage” given by the SBI, in an informal document, seems to be more technical
than legal. Moreover, in the same document, the SBI highlights two different definitions of loss and damage whether under-
stood as “residual impacts that mitigation and adaptation actions are not able to prevent” or as “as part of the spectrum of
the adverse effects of climate change that adaptation efforts can address”. Those divergences appear also among the authors
of the doctrine. Therefore, “loss and damage” is not an adequate concept with regard to the reparation of the damages related
to climate change. Consequently, we propose the conceptualization of “climate change damage” understood as a reparable
damage related to climate change in international law (2).

2. A necessary conceptualization of “climate change damage given the insufficient definition by the doctrine

Given that “loss and damage” is not satisfactory with regard to the application of a legal regime, the conceptualization of
“climate change damage”, understood as damage related to climate change that is reparable under international law, could
be interesting for lawyers, judges, States vulnerable to climate change and also physical and moral persons suffering dam-
ages related to climate change. “Climate change damage” is a notion that is already employed by the doctrine but insuffi-
ciently defined (2.1); therefore, we will propose some reflections about the constitutive elements of “climate change
damage” (2.2).

2.1. An insufficient definition of “climate change damage” by the doctrine

“Climate change damage” is a notion neither mentioned in the UNFCCC or the Kyoto Protocol nor in any COP decision. It is
a term used by the doctrine given that several authors® refer to it in texts related to prevention, responsibility, reparation,

w

7 Subsidiary Body for Implementation (2012b, § 10, p. 5).

38 Conference of the Parties (2015, § 51, p. 8).

39 Subsidiary Body for Implementation (2012a, p. 1).

40 The meeting participants were Nauru and Alliance of Small Island States (AOSIS), Norway, Bolivia, Ecuador, China, El Salvador, Guatemala, Thailand,
Philippines and Nicaragua, the Least Developed Countries (LDC), Ghana and finally the African Group.

41 The other meeting participants were the European Union and Albania, Bosnia and Herzegovina, Croatia, The Former Yugoslav Republic of Macedonia,
Montenegro and Serbia, the LDCs and the USA.

42 Subsidiary Body for Implementation (2012c, § 12, pp. 5-6).

Subsidiary Body for Implementation (2012c, § 13, pp. 5-6.

44 Khan et al. (2013, p. 9).

45 UNEP Global Environmental Alert Service (2014, p. 2) and Verheyen (2012).

46 UNEP Global Environmental Alert Service (2014, p. 2) and Verheyen (2012).

47 UNEP Global Environmental Alert Service (2014, p. 2) and Verheyen (2012). It is interesting to note that Warner’s claim that loss and damage amounts to
“the negative effects of climate variability and climate change that people have not been able to cope with or adapt to” (UNEP Global Environmental Alert
Service, 2014, p. 1; Warner et al., 2012), only corresponds to Verheyen’s unavoided loss and damage category.

48 UNEP Global Environmental Alert Service (2014, p. 2).

49 UNEP Global Environmental Alert Service (2014, p. 2) and Verheyen (2012).

50 Brown and Seck (2013), Burkett (2009), Byrne (2010), Cullet (2007), Faure (2007), Faure and Nollkaemper (2007); Koivurova (2007), Stallard (2009), and
Voigt (2008).
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insurability. However, they do not define this concept, they take it for granted. Is it so clear what “climate change damage”
means?

We found only one author, Verheyen, that defined the “climate change damage” concept in her book untitled “Climate
change damage and international law - Prevention Duties and State Responsibility”.”! Concerning the definition of “climate
change damage”, Verheyen writes that it “is a broad term which encompasses both residual damage and the risk of such dam-
age, which might lead to legal obligations to reduce that risk”.>?> To understand this definition, let’s focus on the meaning of
“residual damage”, “risk” and comprehend what the legal obligations correspond to. First, according to the author, “residual
damage” occurs when adaptation measures are not possible or are not carried out because of economic or technical con-
straints.>® Contrary to one of the definitions of “loss and damage”, “climate change damage’ does not contemplate damages that
“adaptation efforts can address”.>* Moreover, as the author points out, under international law, States are not obliged to under-
take all adaptation measures imaginable, but can themselves determine what is “adequate”.’® Consequently, residual damage
could thus occur to a greater extent in one country over another depending upon a determination of what constitutes adequate-
ness.’® Then “risk” is “the expected loss due to cessation of life, personal injury, property damage or disrupted economic activity
resulting from a particular hazard for a given area and reference period”, and based on mathematical calculations, it is the pro-
duct of hazard and vulnerability.”” Risk deals with uncertainty and normally uncertain damages are not reparable under inter-
national law. Finally, the author outlines that “with respect to any legal obligation to avoid residual damage there are [...] two
possible responses: mitigation, i.e. tackling the problem at the source, which, with respect to any possible impacts could be
called indirect damage prevention; and adaptation, which is directed much more at the prevention of a specific impact and
could therefore be defined as direct damage prevention”.>® To be more specific, on the one hand, mitigation consists for a State
in “limiting its anthropogenic emissions of greenhouse gases and protecting and enhancing its greenhouse gas sinks and reser-
voirs”.>® On the other hand, adaptation in natural or human systems is a response to actual or expected climate stimuli or their
effects, which moderates harm or exploits beneficial opportunities.®°

Contrary to “loss and damage”, it is interesting that the author mentions explicitly legal obligations in the definition of
“climate change damage” because it opens the door to the application of a legal regime in view of eventual reparation in
case one of the previously mentioned obligations is not respected by a State. However, it is surprising because in interna-
tional law, damage is generally defined by the elements that constitute it and not by the consequences it leads to. Indeed,
in public international law, the definition of damage is the infringement of material or moral interests of a State, an inter-
national organization or every other international subject and private persons.®' Moreover, according to the International Law
Commission (ILC), in article 31 of the Draft Articles on the Responsibility of States for Internationally Wrongful Acts of 2001,
“injury includes any damage, whether material or moral, caused by the internationally wrongful act of a State”.°? On the
one hand, material damage relates to injury to the activities or property of the victim whose economic consequences are quan-
tifiable and can therefore be remedied in the same form i.e. with monetary compensation.®® Climate change damage encom-
passes an array of potential material damages such as damage to infrastructure from coastal erosion and flooding® declines
in crop production,®® or loss of fisheries.°® On the other hand, moral damage may include distress, suffering, tampering with
the victim’s core values, and changes of a non-pecuniary nature in the person’s everyday life.%” Furthermore, moral damage con-
sists namely, first, in the violation per se of a State right and, second, in an infringement to dignity, honour or prestige of a
State.®® Climate change damage can also include moral damages such as loss of culture and sovereignty,®® and decline of indige-
nous knowledge.”® Apart from material and moral damages, climate change damage can further comprise environmental dam-
age, defined as every alteration of the environment and its components due to human activity,”! such as, for instance, loss of
biodiversity and ecosystem services.”? In consequence, Verheyen defines “climate change damage” by the legal obligation it

51 Verheyen (2005).

52 Verheyen (2005, p. 36).

53 Verheyen (2005, p. 35).

54 Subsidiary Body for Implementation (2012c, § 12, p. 6).

Verheyen (2005, p. 35).

Verheyen (2005, p. 35).

Downing et al. (1999, p. 5).

Verheyen (2005, p. 35).

59 United Nations (1992, art. 4 § 2 (a), p. 5).

60 Verheyen (2005, pp. 34-35).
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might lead to more than the type of damage it encompasses, such as material, moral or environmental damage. Moreover, she
does not evoke the reparation or, more precisely, the criterion of the “climate change damage” in order to be reparable, which is
what vulnerable States - but also lawyers and judges - are interested in. Therefore, we propose some reflections about the cri-
terion of “climate change damage’ in order to be reparable under international law (2.2).

2.2. Reflections about the constitutive elements of “climate change damage”

In order to establish the constitutive elements of “climate change damage” with regard to reparation, we will first deter-
mine the elements that do not constitute it and, second, the ones that are important for its conceptualization.

First of all, to operate a negative delimitation of the “climate change damage” concept, we will exclude the elements of
the definition of “loss and damage” and of “climate change damage” given by Verheyen that do not match with the repara-
tion of the damages related to climate change through the application of a legal regime. First, and contrary to the definition
of “loss and damage”, it must be clear that climate change damages correspond to damages and not impacts. This precision
narrows the concept of “climate change damage” because, as mentioned previously, all activity generates impacts but not all
impacts are damages as understood by international law.

Second, and contrary to the definition of Verheyen, we wonder if the inclusion of the “risk” in the definition of “climate
change damage” is opportune. Indeed, risk implies hazard’® and thereof uncertainty and as outlined previously uncertain
damage is normally not reparable. Therefore, for the purpose of the reparation of “climate change damage”, it might be more
adequate not to incorporate the notion of risk in the definition of “climate change damage” but rather consider the precaution-
ary principle, mentioned in international policy declarations’* and in article 3.3 UNFCCC,”® as a complement of the definition.
Even though, in international law, the precautionary principle is a guiding principle and not a concrete obligation of conduct, its
application reverses the burden of proof that a certain activity does not or will not cause damage onto the State willing to enter
into an environmentally sensitive activity.”® Moreover, article 3.3 prescribes mitigation as primary course of action by Parties
but still has significant implications for the adaptation policies of governments because Parties that foresee damage will be
required to take adaptive action in order to prevent further damage.”” Therefore, the precautionary principle encourages the
States that are emitting greenhouse gases to mitigate them and the vulnerable ones that are going to suffer damages to take
adaptation measures.

Finally, contrary to the definition of “loss and damage”, we do not think that the definition of “climate change damage”
should make a difference between developing and developed States. Indeed, according to the Intergovernmental Panel on
Climate Change, “in recent decades, changes in climate have caused impacts on natural and human systems on all continents
and across the oceans”.”® Therefore, all States are potential victims who will suffer “climate change damages” and there is no
valid justification to exclude developed countries from the definition of climate change damage. It is true that developed coun-
tries are less vulnerable to climate change than developing countries and have better means to adapt to the impacts of climate
change. Moreover, the climate regime foresees the principle of common but differentiated responsibility and respective capac-
ities (CBDR-RC) in the article 3.1 UNFCCC.”® This UNFCCC article refers to the capacity of industrialised countries to mitigate
climate change, but also “the adverse effects thereof”, i.e. it establishes the leadership role with respect to climate change dam-
age as well.®° However, the CBDR-RC principle does not imply that developed countries cannot suffer climate change damages.
Moreover, in international law, it is the legally protected interest that permits to determine if a State may obtain the reparation
of damage not a differentiation of subject inscribed in the definition of damage. The legally protected interest is one of the ele-
ments of the reparable damage in international law which conducts us to study those elements in order to determine the cli-
mate change damage understood as reparable damage.

Therefore, to positively conceptualize “climate change damage” as a reparable damage, we will analyse the elements of a
reparable damage in international law. According to Bollecker-Stern, the damage, connected to a wrongful act by a causal
link and resulting from the infringement of an international protected interest, might generally be reparable.®' More pre-
cisely, “damage” is not a fatidic concept but a concept constructed by law and characterized by and extrinsic element, the con-
nexion to the wrongful act, and an intrinsic element, the infringement of a subjective right.®?

On the one hand, the extrinsic element corresponds to the causal link defined as the relation that has to exist between the
internationally wrongful act and a damage in order for the reparation of this damage to be imposed to the author of the

73 Supra p. 14.

74 Rio Declaration (1992, principle 15).

75 According to article 3.3 UNFCCC, “The Parties should take precautionary measures to anticipate, prevent or minimize the causes of climate change and
mitigate its adverse effects”.

76 Verheyen (2005, pp. 75-76).

77 Verheyen (2005, pp. 76-77).

78 IPCC (2014a, p. 4).

79 According to article 3.1 UNFCCC “The Parties should protect the climate system for the benefit of present and future generations of humankind, on the basis
of equity and in accordance with their common but differentiated responsibilities and respective capabilities”.

80 Verheyen (2005, p. 69).

81 Bollecker-Stern (1973, p. 18).

82 Combacau and Sur (2014, pp. 529-530).
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wrongful act.®® This element is problematic in relation to climate change given that it is complicated to prove the causal link
between the greenhouse gas emissions and the damage. In consequence, the extrinsic element makes it more difficult for a
damage related to climate change to be considered reparable in public international law. However, for the same reason, Tol
and Verheyen make a distinction between general and specific causation. General causation refers to a causal link between
an activity and the general outcome; whereas specific causation requires the proof that a specific activity has caused a specific
damage in order to put a “figure to a claim” and to link this to a particular actor.®* According to the authors, specific causation
cannot be proved, whereas the general causation can easily be admitted. Indeed, while it is impossible to attribute specific emis-
sions of a specific country to specific impacts (or harm), there is a causal link between each ton of greenhouse gas emitted and
the change in radiative forcing.® They conclude that even though the shares of contributions differ and only lead to the result-
ing changes in accumulation, they are equally causal in a legal sense.®®

On the other hand, the intrinsic element of the damage which is the infringement to a subjective right corresponds to a
legally protected interest.®” Each legal system opens more or less the notion of legally protected interest with the purpose to
give reparation to categories more or less extensive of subjects, according to the political idea that it makes of their dignity and
if it finds out opportune to cover the damages that they suffer.®® As a result, the legally protected interest is important because it
acts as a cursor to determine the damages related to climate change that might be reparable and consequently delimits the con-
cept of “climate change damage”.

In consequence, and according to the previously developed elements, we would like to propose a definition of climate
change damage understood as a residual damage, whether material, moral or environmental, that might lead to reparation
under international public law.

3. Conclusion

The damages related to climate change are a concerning issue for the international community, as no country will escape
the impacts of climate change.®® Indeed, it is a preoccupation for the countries (mostly vulnerable) that will suffer those dam-
ages, but also for the States that emitted greenhouse gases which fear to have to repair them. That's why the international nego-
tiation related to the climate regime use the ambiguous term “loss and damage” to design the impacts related to climate change.

The purpose of this article was to know if the term “loss and damage” was a useful one in view of reparation under inter-
national law or if it was necessary to conceptualize the “climate change damage” notion employed by the doctrine.

Even though “loss and damage” could formally be a legal concept, it is substantially useless with regard to reparation
under international law because it is too ambiguous.

Therefore, we judged necessary to clarify the concept of “climate change damage” used by the doctrine but that unfor-
tunately defines it insufficiently. Indeed, it could be useful for the doctrine but also for the lawyers of vulnerable countries
and the judges to dispose of a legal notion in order to consider the reparation of the damages related to climate change under
international law.

Consequently, we propose in this article a definition of climate change damage understood as a residual damage, whether
material, moral or environmental, that might lead to reparation under international public law.
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